I. Factual Background

A. The Seizure of the Mayaguez
The merchant ship Mayaguez was seized some six-and-one-half miles off the Poulo Wai Islands, 3 in an area claimed by Cambodia to be within its territorial waters, at 3:18 a.m. (Washington, D.C. time) on May 12, 1975. 4 The United States Departments of State and Defense were informed of the seizure some two hours later (5:30 a.m.), but President Ford was not informed until more than four hours after the seizure (7:40 a.m.). ' The Cambodian government later claimed that at least two or three ships operating as fishing vessels had been "entering our territorial waters daily" since the Khmer Rouge had "liberated Phnom Penh," that these vessels had engaged in espionage activities, and that some had "secretly landed Thai and Cambodian nationals to contact [United States] espionage agents on the Cambodian mainland.", It further stated:
Some ships carry dozens of kilograms of plastic bombs and several radio-communication sets with which they try to arm their agents to sabotage and destroy our factories, ports, and economic, strategic, and military positions. These persons have successively confessed to us that they are C.I.A. agents based in Thailand and that they entered Cambodia's territorial waters through Thai waters.
[The Mayaguez] continued to intrude deeper into our waters, passing the Wai Islands eastward to a point four or five kilometers beyond the islands. Seeing that this ship intentionally violated our waters, our patrol then stopped it in order to examine and question it and report back to our higher authorities ....
[M]e have no intention of detaining it permanently .... We only wanted to know the reason for its coming and to warn it against violating our waters again. This is why our coast guard seized this ship. Their goal was to examine it, question it and make a report to higher authorities who would then report to the Royal Government . ... ... [W] e will release this ship, but we will not allow the U.S. imperialists to violate our territorial waters, conduct espionage in our territorial waters, provoke incidents in our territorial waters or force us to release their ships whenever they wan't, by applying threats.' 4 These stated objectives of the Cambodian seizure were confirmed by the captain of the Mayaguez, Charles Miller, during an interview: "The first man to speak English shook our hands and welcomed us to Cambodia. There was nothing violent. They took us all ashore, explained our situation, and at this point started to negotiate.
"He wanted to know whether we were CIA or FBI, how heavily armed our ship was, how much military cargo-arms, ammunition, bombs-we carried. "After an hour or so we got word back from his first commander that he would talk to the supreme commander in Phnom Penh and that we would probably be returned to our ship the following morning at 0600.1, Meanwhile, President Ford was aware of the following message from the ship, received in Indonesia: "Have been fired upon and boarded by Cambodian armed forces. Ship being towed to unknown Cambodian port.""' Some United States officials thought at the time that the Cambodians "were simply kicking sand in the American faces. Others suggested that the Cambodians were reinforcing their claim to the Wai Islands . . .,u
At noon on May 12, President Ford had a 45-minute meeting with the National Security Council to discuss the seizure of the Mayaguez. Later that afternoon Press Secretary Nessen issued the following statement:
We have been informed that a Cambodian naval vessel has seized an American merchant ship on the high seas and forced it to the port of Kompong Som. The President has met with the National At the same time Nessen also admitted that the United States had known about the seizure of the Panamanian vessel on May 7, and "State Department lawyers" told the news media that a South Korean freighter had been challenged the week before in the same area. 10 In addition, the United States was aware that Cambodia had claimed a 12-mile territorial sea limit since 1969, when Prince Sihanouk was first in power. 20 In fact, "State Department lawyers" told the media that "the term [piracy] was not legally correct. . . .
[U]nder international law, the term 'piracy' was reserved for private vessels not flying a national flag."1 2 1 Indeed, some "department lawyers acknowledged that the seizure might be open to controversy because of the proximity of the ship to the small island .... ,,22 It was the last time government lawyers openly admitted that President Ford's decision could be questioned under international law.
B. Diplomatic Efforts (May 12 and May 14) and the First Attack (May 13)
May 12
Diplomatic effort to gain release of the Mayaguez began with Press Secretary Nessen's announcement of President Ford's demand for the "immediate release of the ship" and his warning that "most serious consequences" could follow if the demand went unheeded. delivered in Peking by the American delegation there. Apparently, however, no reply to either of the notes was ever received. 25 No further diplomatic messages are known to have been transmitted to Cambodia before the use of force by the United States to stop the transport of the crew of the Mayaguez to the Cambodian mainland.
2 6 Apparently some government officials believed that the Cambodians would not respond to any diplomatic initiative, while others thought that media releases would be at least as effective as diplomatic notes, since the United States and Cambodia did not have normal diplomatic relations. 2 7 Media releases were used to convey some messages to the Cambodians. 28 
May 13-the First Attack
During the first evening (local time), the crew had slept on the open decks of a Thai fishing boat just off Koh Tang Island, having been brought to Koh Tang and transferred to the fishing vessel. It was May 13 at 7:00 p.m. (dawn local time, May 14) when the crew awoke and the fishing boat proceeded from Tang to the mainland of Cambodia. The journey lasted about four hours and proved to be a harrowing experience for the crew. Fearing that it would be difficult to get the crew back once they reached the Cambodian mainland, the United States launched an air attack on the Cambodian naval vessels escorting the crew of the Mayaguez to the mainland. The Pentagon news release was cryptic:
After giving warning, U.S. aircraft began efforts to block this movement [of the fishing boat carrying the crew of the Mayaguez]. Three Cambodian patrol craft were destroyed, about four others were damaged and immobilized. One boat succeeded in reaching Kompong SoM.
29
Far more descriptive was the recollection of this attack by the captain of the Mayaguez: "They did everything that was possible without blowing us out of the water to try to get this boat to turn around and take us back to the ship.
"If we were strafed or bombed once, we were bombed a hun- Times, May 16, 1975 , at 14, col. 7. 26. Cf. N.Y. Times, May 16, 1975 NEWSWEEK, May 26, 1975 , at 16, 17, 19. 27. See Wash. Post, May 17, 1975 , at 1, col. 5. 28. See, e.g., N.Y. Times, May 15, 1975 dred times by our jets. Ten foot forward of our bow light. Rockets and machine gun fire. When they saw that was not going to work, two jets overflew the boat from bow to stern approximately 70 feet above us and they tear gassed us.
"After a half hour passed and we were still going we were gassed a second time. I don't know whether it was tear gas or nausea gas but everybody on the ship vomited, skin was burning, a couple of men were struck by shrapnel.
"After we got in close to Kompong Som the jets left us alone and they put the recon plane on top of us again." 30
May 14-14 hours after the First Attack
In their first raid, United States aircraft sunk three Cambodian patrol boats, damaged and immobilized four other patrol boats, bombed and strafed the waters around Koh Tang Island and the Cambodian mainland, but failed to divert one vessel (known to be carrying "Caucasians") from reaching the Cambodian mainland, despite four hours of bombing and strafing runs near the ship and two gas attacks. 3 ' Some 14 hours after the raid, on May 14, the United States turned for the first time to the existing United Nations machinery for handling international disputes. 32 Two days after the seizure of the Mayaguez, Ambassador John Scali handed a letter to United Nations Secretary General Waldheim which asked him to help obtain the release of the crew and ship. The Secretary General responded by offering his good offices and appealed to the United States and Cambodia to "refrain from further acts of force in order to facilitate the process of peaceful settlement." 3 3 The letter delivered by Ambassador Scali claimed that the Cambodian seizure was illegal and posed a threat to international peace. It also "reserved" the right to take "such measures as may be necessary to protect the lives of American citizens and property, including appropriate measures of self-defense under Article 51 of the United Nations Charter." 
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The Seizure and Recovery of the Mayaguez Three hours after this contact with the Secretary General, the fourth National Security Council meeting on the Mayaguez incident began. As the meeting started, "all were convinced" that diplomatic effort was "getting nowhere." 3 5 In addition, as the Secretary of State would later admit to reporters, the Ford Administration already had resolved not to engage in "humiliating" negotiations. 3 ,
C. The Second Attack (May 14)
At 4:45 p.m. President Ford decided to send in the Marines. At 5:45 the order left the Pentagon. The President met with certain congressional leaders at 6:40. Independently of these events, the crew of the Mayaguez left the mainland to return to the ship (7:00 p.m. Washington time; 6:00 a.m. Cambodian time) and the Cambodians began to broadcast on local radio that the crew and ship were being released (7:07). At 7:20 the Marine assault force landed on Tang Island under heavy fire. 37 Meanwhile, American planes bombed Ream airport on the Cambodian mainland near Sihanoukville and an unused oil refinery, also on the mainland.
This second attack, then, began just as the crew was to be released. The previous evening, the Cambodian interrogator had tried to get the captain of the Mayaguez and a few of the crew back to the ship to radio the news that they would be released the next morning (Cambodian time), but it was late (8:30 p.m. Cambodian time) and the captain had feared that if they left then they would have risked being killed by United States aircraft in an attack like the earlier attempt to stop their movement to the mainland. 38 Instead, they had delayed departing for another 101/, hours, until just before the Marine assault began.
II. Coastal States' Competence and The Right of Innocent Passage
The Mayaguez was seized about six-and-one-half miles off the Poulo Wai Islands. Since the seizure, much attention has been focused on whether the Mayaguez was in "international" or "Cambodian" waters. I believe the emphasis on territoriality in this simplistic sense to be misplaced. Because of the attention that the territoriality issue has received in the media, however, and because of the use and misuse of the issue by the two governments involved, the discussion that follows is divided into two sections: the first analyzes whether the Mayaguez was in Cambodian waters, and the second analyzes the legality of Cambodia's actions, whether they took place in territorial waters or on the high sea.
A. The Breadth of the Cambodian Territorial Sea
One of the major points of contention between the United States and Cambodia concerns the propriety of the Cambodian claim to a 12-mile territorial sea. Since 1969, Cambodia has claimed a 12-mile territorial sea, 3 9 but the United States still claims only a three-mile territorial limit for itself and apparently maintains that Cambodia, and every other state, is bound to follow the United States standard. 40 Nearly 
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The Seizure and Recovery of the Mayaguez Adviser for Oceans, Environment and Scientific Affairs, have written that during the recent Caracas session of the ongoing Law of the Sea Conference "[a]greement on a 12-mile territorial sea [was] so widespread that there were virtually no references to any other limit in the public debate .... "4 Furthermore, given the fact that the United States already claims a 12-mile fishing zone and frequently enforces that claim by seizing, searching, and arresting ships within those waters -even as the Mayaguez incident was being concluded 47 -the United States position that Cambodia must not seize and search vessels more than three miles from its shores would hardly seem credible or consistent. The position is weakened still further because Cambodia relied, in claiming a 12-mile limit, upon asserted vital national security interests, interests which generally are of considerably greater import than the fishing interest used by the United States to justify seizure of foreign vessels. 48 As recognized by Professors McDougal and Burke:
The exclusive interest of particular states in the territorial sea arises principally from the fact that this area, like internal waters, affords an important means of access to coastal land masses. In the recent past this factor of facilitating access to the state has had a very considerable weight for the coastal state, since the oceans have served as a most convenient, and sometimes necessary, highway over which attacks and threats of attack could be launched by rival states. . . . Threats . . . involving possible penetration into the marginal belt, are still frequently perceived by coastal states ....4
Cambodia could lawfully claim a 12-mile territorial sea, but whether that claim extends to a territorial sea belt around the Poulo Wai Islands is a more difficult question. A coastal state can measure a territorial sea belt around each of its islands, of course, so long as the 46. Id. at 13. See, e.g., Houston Post, May 19, 1975, at 7, col. 3; id., May 20, 1975, at 7, col. 4 (reporting United States Coast Guard seizure of Polish fishing vessel Kalmar for fishing within United States 12-mile fishing zone).
47.
48. Permissible zones for fishing are not necessarily of the same width as permissible zones of territorial waters. In fact, claimed fishing zones sometimes extend further from land, although they are often the same. However, since the United States seizes and searches vessels in a 12-mile zone for fishing violations, it cannot rationally deny other states the right, under some circumstances, to seize and search vessels in a 12-mile zone for national security violations. The sovereign's permitted control over a 12-mile wide fishing zone is far more limited in nature than permitted control over territorial waters. 51 Although it seems appropriate to consider "sovereignty" to have been "in dispute," one can at least make two general conclusions for purposes of this Comment: (1) Cambodia had a viable claim to sovereignty over the islands, if not the best claim,5 2 and was enforcing that claim; and (2) the United States had no claim to sovereignty over the islands. These conclusions are significant because they refute the assertion made by President Ford that the Mayaguez was in international waters at the time of its seizure. 53 Vietnam and Thailand, like Cambodia, both claim a 12-mile territorial sea; thus, regardless of which of the three states has the best claim to the islands, the waters six and one-half miles offshore from the islands could not be "international." ' The most significant fact when analyzing the nationality of the islands is that Cambodia exercised control over the islands at the same time that it made a claim of ownership. Further, nonrecognition of title to territory by other states is seldom relevant. H. BFUacs, THE LAW OF NATIONS 250-52 (2d ed. 1952). In this case, there were three claims to ownership and an exercise of control by one state coupled with its claim of ownership (Cambodia). These facts are not only sufficient to refute "international" status of the territory but are also sufficient to establish Cambodia's territorial sovereignty. Q. 189, 214-15 (1954) . J. BRIERLY, supra note 52, at 164, adds that "a relatively slight exercise of authority will suffice when no state can show a superior claim."
B. The Seizure of the Mayaguez and Established International Law
Whether the seizure occurred in territorial waters might seem determinative to the layman, but is not to the international lawyer. As Professors McDougal and Burke recognize, the important consideration is whether the exclusive interests of a coastal state in exercising limited power in an area reasonably outweigh the inclusive interests of the world community in free access to that area, regardless of actual "sovereignty" or "ownership." ' ' In other words, the claim by Cambodia to exercise control over access to and transit through the area surrounding the Wai Islands must be weighed against the claim of other states, including the United States, to free access to the area for innocent passage of merchant vessels. The major factors relevant to a realistic analysis of this conflict "include the consequentiality and range of the interests sought to be protected by the coastal state, the scope of authority claimed, the importance of the area affected for inclusive use, the intensity of the impact upon coastal interests, and the alternative sanctions available for coastal protection." ' 1 In addition, we must consider the range of interests sought to be protected by the United States and alternatives available for their protection.
Legal Norms
The most relevant prescriptive tools for analyzing the scope of Cambodia's claimed exclusive interest are articles 14 through 16 of the 1958 Convention on the Territorial Sea and the Contiguous Zone. These articles set out the complementary rights, on the one hand, of ships of all states to "enjoy the right of innocent passage through the territorial sea" 57 and, on the other, of each coastal state to "take the necessary steps in its territorial sea to prevent passage which is not innocent" 5 8 or to "suspend temporarily in specified areas of its territorial sea the innocent passage of foreign ships if such suspension
Buvx, supra note 48, at 9-12, 29-34, 184-87, 228-29. Indeed, the recognition of "sovereignty" is merely a conclusion that at least some aspects of the overall Cambodian security claims are permissible. Whether one phrases the issue as a question of the width of the territorial sea or as the right of innocent passage, ultimately one discovers that precisely the same policy issues are raised by each of these forms of initial categorization. The question does not hinge upon "ownership," but upon the policy issues which underlie each of these forms of expressing the identical claim. is essential for the protection of its security."
' 9 Supplementing these prescriptions is the recognition in judicial and arbitral decisions that a coastal state may regulate passage which is not innocent. 0 We must focus, of course, on what constitutes "innocent" passage under the circumstances of the Mayaguez incident. The only guidance provided by the 1958 Convention seems to defer to coastal states' characterization of passage as innocent. Article 14(4) states that passage is innocent "so long as it is not prejudicial to the peace, good order or security of the coastal state." Coastal state "security" has been a long-recognized interest,"' and although the three criteria (peace, good order, security) enumerated in article 14(4) are broad and imprecise, "the continuing, general unwillingness to agree upon terms of high precision indicates a fundamental consensus that coastal states ought to have a measure of discretion in deciding what particular interests require protection against prejudicial effects of passage in the territorial sea." A coastal state's competence to define the scope of its own power is not unlimited, however. First, the three criteria contained in article 14 (4) But whether or not such passage is "innocent" under the 1958 Convention, it seems clear under customary international law that ships reasonably suspected of carrying arms and ammunition to be used against the state can be searched, whether in territorial or international waters. 9 Thus, under any reasonable interpretation of the word "innocent," it seems perfectly proper to regard the transport of weapons that are likely to be used against a coastal state as thwarting the security interests of that state to such an extent that the passage cannot be considered to be "innocent." 7 1 0 In addition, commentators are nearly unanimous in asserting that spying activities are not entitled to protection under the doctrine of innocent passage. 1 Moreover, the common practice of several of Cambodia's neighbors, with significant American participation and approval, affirms a coastal state's right to visit and search vessels that are "not clearly engaged in innocent passage" or vessels thought to be carrying "suspect" 70. This conclusion seems particularly apt when one remembers that contraband of war directly or ultimately destined for an "enemy" can be seized within or outside of the territorial sea. See note 64 supra and sources cited therein. Moreover, it seems reasonable that such activity will run afoul of norms prohibiting unlawful intervention of one state in the territory of another. For a statement of these norms, see, e.g., U.N. CHARTER arts. cargoes of "weapons, ammunition, electrical and communications equipment" within a 12-mile zone.7 2 This right was justified at the time as a response to "a constant and increasing infiltration by sea into the Republic of Vietnam of Viet Cong personnel, arms, ammunition and various war supplies"7-precisely the same sort of claim raised by Cambodia in this instance. 74 In a similar manner, the United States enforced a maritime quarantine on Cuba from October 24 to November 20, 1962. During this period, "55 merchant ships passed through the quarantine after their cargoes had been determined to contain no prohibited material." 7 5 So, too, at present the United States frequently stops, boards and searches vessels within 12 miles of its coasts, if not beyond. Adding to accepted international practice, scholarly inquiry into problems posed by the North Korean seizure of the United States Navy Ship Pueblo on January 23, 1968, has generated much analysis of the legal issues raised by the seizure of military and other vessels engaged in espionage activities off the coast of another state. 77 Dur- ing a panel session on the Pueblo seizure, Mr. William Butler stated *that "if it is assumed that the Pueblo did enter North Korean territorial waters . . . seizure of the Pueblo in territorial waters would not appear to be an excessive coastal state reaction, considering that the vessel might have been attacked without warning." 78 He concluded by suggesting that the "principles of self-defense and freedom of the seas acquired a new dimension as a result of the Cuban crisis. North Korea's situation is indeed different, yet the threat to its defense establishment perceived by North Korea in the operations of the Pueblo and similar vessels may have been as imminent as the Cuban threat was to us." 79 Thus, it appears entirely consistent with both customary international law and the 1958 Geneva Convention on the Territorial Sea for a state to prohibit passage through its territorial sea by merchant vessels engaged in espionage activity, especially when the activity is directed against a relatively small, powerless coastal state. To give that prohibition some effect, it is necessary to 78. Butler, supra note 77, at 10, 12-13. He also pointed out:
[C]oastal states cannot be blamed if they view offshore [high seas] electronic intelligence operations as a substantially new phenomenon in international life. A vessel such as the Pueblo not only carries away visual impressions of the external appearance of a country along the coast; it pierces the very interstices of the defense establishment by monitoring inland communications .... Under such circumstances, it is hardly unexpected for small coastal countries to question the appropriateness of granting absolute immunity to electronics intelligence vessels ....
. . .Given these considerations, small coastal states might very well resort to a territorially-based response by establishing broad "security" zones in which electronic intelligence activities by foreign vessels would be prohibited.
Security zones have been employed in the past to cope with technological change and have received legal sanction. They are now a constituent part of air law; they have been invoked to close areas of the high seas for missile or nuclear tests; the Soviet Union created such a zone in 1928 to prohibit wireless radio broadcasting from ships within ten miles of Soviet coasts .... After the Pueblo incident, Soviet intelligence vessels were seized by coastal authorities off Latin America on at least two separate occasions .... ... In two cases prior to the Pueblo, United States destroyers conducting electronics intelligence in the Gulf of Tonkin off North Viet-Nam and a U.S. intelligence vessel on the high seas off Israel were allegedly attacked without warning by the aggrieved coastal state.
Id. at 8-9.
In addition, see Evans, Letter, 69 AM. J. IN'L L. 859 (1975); McDiarmid, Reply, id. at 859-60, both stating that if a belligerent merchant vessel reports activities of an enemy ship to its navy it becomes part of the intelligence system of its armed forces and may be attacked without warning (in the context of war). Evans added: "[T]he radio officer was the most potent weapon the Allies had against submarines attacking ships sailing independently .... [The merchant vessel [was, then,] an indisputable and effective extension of the armed force of the state." H.A. SMITH, supra note 61, at 134-35, also points out that the transmission by radio on the high seas of military intelligence for the immediate use of an enemy was considered by all to be nonneutral activity and subject to appropriate response.
79. Butler, supra note 77, at 10.
allow the search of vessels reasonably suspected of carrying espionage equipment. While it is true that the 1958 Geneva Convention is limited by its terms to action undertaken within a coastal state's territorial waters, the above analysis is not really dependent upon a ship's location in territorial waters or on the high seas. The test of reasonableness outlined above must be applied in either case. Thus, under international law a coastal state may seize and search vessels on the high seas whenever coastal state interests reasonably outweigh world community interests in free transit, 80 or, of course, when coastal state and world community interests are identical. The United States has not only recognized this right since the days of the Virginius incident,"' but has continuously exercised it as well. Two examples are the declared zones of seizure and search beyond the Vietnamese territorial sea during the Vietnam conflict and beyond the United States territorial sea during the Cuban missile crisis. Presumably, then, the only legitimate United States complaint about Cambodian claims to exercise similar powers in the interests of national security must be based on the reasonableness of the exercise of that power in particular circumstances. Customary international law would permit a small coastal state to seize vessels on the high seas that are reasonably suspected of espionage activities posing a substantial threat to coastal state security, or to seize vessels actually carrying war materiel. The threat posed by a spy ship, however, would have to be serious enough to outweigh the interest of the flag state in free use of the high seas for transitS 2 -a demonstration more easily made in those cases noted above involving actual or suspected threats to coastal state security posed by transfer of insurgents, conventional arms and ammunition, or nuclear missiles in the context of armed violence and serious international tension. (1804) (declaring that a coastal state's "power to secure itself from injury . . . may certainly be exercised beyond the limits of its territory" and that "the right of a belligerent to search a neutral vessel on the high seas for contraband of war . . . is universally admitted"); M. § 89 (1970) . I would not accept on its face the claim by a coastal state to create a broad security zone of, for example, 100 miles, which would prohibit any passage of electronic intelligence vessels. See note 78 supra. One must consider such a claim in the context of the particular facts and policies at stake, instead of authorizing use of a broad security zone in all cases.
Application of Law to Fact
Cambodia had a lawful right to stop vessels in its territorial waters or on the high seas and to search them if it was reasonable in its fear that those vessels were supporting armed intervention or engaged in espionage. Whether Cambodia's fear was reasonable is, of course, a factual question.
The Khmer Rouge took control of Cambodia by armed revolution only a few weeks before the seizure of the Mayaguez. It claimed to have experienced armed intervention by Thai and other vessels and personnel on a daily basis, including attempts at sabotage, espionage, and subversion.8 4 It also claimed that subversive forces had "accosted Cambodian islands and landed at these islands," such as "Pring, Pres, Tang and other islands." 8 To the extent that such claims were true, the new regime might reasonably have expected that its security interests were seriously threatened by vessels operating off the mainland and its islands. One of the islands which had been the scene of previous commando raids was Tang Island. The Cambodians reasonably could have believed that the Mayaguez, some 30 miles away from Tang, was on a subversive mission, since it did not appear to be headed toward Thailand, but toward Tang. 6 In view of the regime's recent accession to power and the ongoing threats to its security, the seizure and search of suspected vessels seems a reasonable, necessary, and proportionate response to the threat of non-innocent passage by a merchant vessel. Seizure and search allowed the demonstration of innocence of passage, while at the same time interfering only minimally with international shipping. Search is but a temporary inconvenience and has long been recognized as a reasonable, lawful response to reasonably suspected security threats.
As far as I am aware, the propriety of this type of response was never questioned from the days of the Virginius until President Ford described the Cambodian detention of the Mayaguez as an act of piracy. Indeed, as demonstrated by the American seizure of the Polish trawler Kalmar on May 18,87 four days after the United States attack on Tang Island, the United States does not question the propriety of seizure and search when its own security or economic interests are threatened, nor does it refer to these acts as "piracy."
At the time the Mayaguez was seized, relations between Cambodia and the United States were, at best, not friendly. was an ally of Thailand, which was engaged in periodic border clashes with Cambodia and was alleged by Cambodia to be engaging in espionage, sabotage, and subversive activities along Cambodian coasts. The United States also had supported the prior regime in Cambodia, recently defeated by the Khmer Rouge, and had supported the South Vietnamese intervention in the Cambodian civil war. Under the circumstances, it does nof appear unreasonable for the Cambodians to have been suspicious of a large American vessel traveling through its claimed territorial waters close to troop locations and to islands whose ownership was disputed by Cambodia and a United States ally, Thailand, in a time of recognizable international tension.
That the Mayaguez was an aging container ship, rather than, for example, a Navy destroyer, does not alter the reasonableness of the Cambodians' fear. A container ship the size of the Mayaguez (over 10,400 tons) could carry many containers of arms and ammunition for use by armed enemies of the Cambodian regime and could pose a serious threat to the security of the new government. 8 It would be necessary to stop the Mayaguez and search its containers in order to make sure that it did not carry such a cargo. Even Secretary of State Kissinger confessed that he could not be sure that the Mayaguez was not carrying weapons. 8 9 The Pueblo, for example, was a much smaller vessel than the Mayaguez, and its outward appearance gave no hint of the highly sophisticated electronic equipment with which it was loaded. For many weeks the Cambodians had been seizing innocentlooking fishing boats in the general area, and on many of those boats had found armed insurgents, ammunition, and other military equipment. 90 A vessel does not have to be part of a foreign navy, as in the case of the Pueblo, to be suspect. What is far more important than naval or merchant status is the context surrounding the seizure and search of the vessel. 91 Glaziou, 402 F.2d 8 (2d Cir. 1968 ), cert. denied, 393 U.S. 1121 (1969 .
It should also De noted that although the news media were allowed to view the Mayaguez in Hong Kong on May 23, some eight days after the crew returned to the ship, a container of espionage equipment or arms and ammunition, for example, could have been transferred to U.S. naval vessels or dumped at sea long before the public example, the United States stopped merchant vessels of several nationalities.
2
On their face, the statements of the Cambodian regime and Captain Miller of the Mayaguez suggest that the Cambodians made a reasonable and concerted effort to get the crew to an interrogator who could speak English and investigate the propriety of the captain's claims. The earlier incident in which Cambodia detained the Panamanian crew for 36 hours and then released them after interrogation -an incident of which the United States was aware-suggests that Cambodia would have made every effort to search and release the Mayaguez promptly. As it happened, the heavy bombardment during the trip to the mainland, difficulties in locating an English-speaking interrogator, and the poor communications between Phnom Penh and Cambodian island commands made the investigation process more time-consuming.
93
Considering the alternative measures available for coastal state protection, Cambodia did not have any option more reasonable and proportionate to the threat. In balancing the interests of the flag state (the United States), there does not appear to have been any need whatsoever for the Mayaguez to have proceeded to within six-and-onehalf miles of the Poulo Wai Islands, especially in view of prior reported seizures. 9 4 The Mayaguez could have proceeded around the area; and inspection in Hong Kong. See N.Y. Times, May 24, 1975 , at 2, col. 1. In Hong Kong, only six of the 77 containers were opened because it would have taken some 10 hours to open all of them. Rowan states that there were 274 containers weighing 25 tons each. R. ROWAN, supra note 9, at 17, 37, 56. The Cambodians were never able to fully inspect the containers (see, e.g., NawswEEK, May 26, 1975, at 20, col. 3), but to this day they claim that their armed forces knew that the Mayaguez was being "operated for informationgathering. " See, e.g., N.Y. Times, Sept. 9, 1975 , at 13, col. 1.
With regard to the possibility of espionage equipment and secret cargo, it seems significant that the Mayaguez left Saigon nine days before the capital fell on April 30, that the captain destroyed at least one secret code, that there was an $800 mini-computer on board in addition to radar and radio equipment, that most of the crew were former military, and that one crew member called for U.S. government help even though the radio operator had already sent out the SOS. See R . ROWAN, supra note 9, at 29, 35 (1) between the Poulo Wai Islands and Koh Tang Island, but within the corridor of sea that was not within 12 miles of either island (a corridor that was approximately six miles wide); and (2) around the whole island group and to the southeast of the Poulo Wai Islands, keeping at least 12 miles away from the Poulo Wai Islands.
One of the crew members of the Mayaguez has since brought a class action suit, on behalf of himself and his fellow crewmen, against the captain and the owner of the Mayaguez, on the theory that the owner (Sea-Land, Inc.) had been warned prior to the seizure of the ship of the hazards of sailing through -the area where the seizure
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The Seizure and Recovery of the Mayaguez passage between the Wai and Tang Islands, outside claimed territorial belts, would not be inconvenient for community shipping. Thus the United States interest in the speedy and safe passage of its merchant vessels on their way to Thailand did not conflict at all with Cambodia's interests in maintaining control of a territorial belt around the Wai Islands and guarding against suspected security threats, because several convenient alternative routes existed outside claimed Cambodian waters. The Mayaguez incident was the result of the unnecessary incursion by the Mayaguez into claimed Cambodian waters. No legitimate United States interest was served by this incursion, while vital Cambodian interests could have been threatened had the Mayaguez been on a surreptitious mission. Under such circumstances, it is difficult not to conclude that Cambodia acted reasonably-and hence lawfully-in its seizure and search of the Mayaguez.
As indicated above, 9 5 this conclusion ought not to be affected by a decision as to whether or not the Mayaguez was seized in Cambodian territorial waters. The threat to Cambodian security posed by the Mayaguez was the same regardless of the "ownership" of the waters in question, and hence so was the reasonableness of the seizure.
III. The Peaceful Settlement of Disputes
Until this point, I have focused primarily on the lawfulness of Cambodia's seizure of the Mayaguez. Whether or not Cambodia's seizure of the Mayaguez was lawful, however, another issue must be analyzed: the lawfulness of the response of the United States.
A. Legal Norms
The United Nations Charter
When confronted with what it considered to be an illegal seizure of a United States merchant vessel, the Ford Adrihinistration was bound to respond in accordance with the basic commands of the United Nations Charter. Article 2(3) of the Charter states:
All Members shall settle their international disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered. occurred. Id., May 25, 1975, at 5, col. 1. According to R. ROWAN, supra note 9, at 30, at least one crewman (not the plaintiff in the class action) was aware of earlier Cambodian Navy attacks on Thai fishing vessels.
P. 791 supra.
Article 33(1) of the Charter adds:
The parties to any dispute . . . shall, first of all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or other peaceful means of their choice.
No state may threaten to or use force for the settlement of a dispute. 9 6 The 1970 United Nations Declaration of Principles of International Law Concerning Friendly Relations and Co-operation adds:
The parties to a dispute have the duty, in the event of failure to reach a solution by any one of the above peaceful means [see Charter, art. 33], to continue to seek a settlement of the dispute by other peaceful means agreed upon by them.
States parties to an international dispute, as well as other States, shall refrain from any action which may aggravate the situation so as to endanger the maintenance of international peace and security, and shall act in accordance with the purposes and principles of the United Nations. 
Prior Cases
Traditionally, states challenging the legality of the seizure and search of merchant vessels either in coastal waters or on the high seas have presented their challenges through peaceful settlement processes. In Church v. Hubbart, 98 claim and counterclaim were raised before a national court. The case of the Virginius was settled by diplomatic process, the case of the I'm Alone by international arbitration, and the Corfu Channel case by the International Court. 99 The United States has been a party to many peaceful settlements of such disputes. Indeed, the United States has actively sought peaceful solutions to disputes involving conflicting claims for access to Further, since article 2, para. 6, of the U.N. Charter requires the U.N. to ensure that "states which are not members of the United Nations act in accordance with" the principles contained in article 2, it is arguable that a concomitant obligation that members follow the same principles with respect to nonmembers is implied. Cf. P 
New United States Proposals
At the 1974 Caracas session of the Law of the Sea Conference, the United States recognized the necessity for "compulsory third-party settlement of disputes," which "is in the end perhaps the most significant justification for the accommodations we are all being asked to make. See Houston Post, May 20, 1975, at 7, col. 4 . The United States Attorney handling the recent Polish fishing vessel incident, note 47 supra, asked the United States district court in San Francisco "to require a bond of $8 to $10 million be posted for the ship to leave port while litigation continues." He also thought the United States might seek a fine of $400,000, which "would exceed the fines of $250,000 collected when three Soviet ships were taken into custody off Alaska three years ago." guez and crew, he left no room for negotiation for a release of the crew and detention of the ship, for a reasonable questioning of the crew, or for a search of the ship. Nor did the ultimatum allow adequate time to communicate with a new regime, with which the United States did not have normal diplomatic relations. Such an ultimatum was not in reasonable conformity with articles 2(3) and 33(1) of the United Nations Charter; nor was it consistent with previous United States practice when American ships and crews were detained. Finally, the ultimatum was inconsistent with the United States' subsequent detention of the Polish vessel Kalmar and her crew for over a week.
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The American ultimatum was not simply inconsistent with accepted standards of international law; it was, in reality, a hollow gesture without substance. Some seven hours before the ultimatum was returned unanswered, American planes had fired warning shots across the bow of the Mayaguez, then in Cambodian territorial waters off Tang Island, and President Ford had ordered "the United States armed forces to isolate the island and interdict any movement between the ship or the island and the mainland, and to prevent movement of the ship itself ... ."07 These actions, in addition to the terms of the ultimatum itself, were hardly conducive to the peaceful settlement of a dispute about the propriety of the detention of the Mayaguez. s 0 8
The use by the United States of United Nations machinery after the destruction of six or more Cambodian patrol boats and after a four-hour bombing of Cambodian seas seems hardly more than an afterthought. Within four hours after notifying the Secretary General and receiving his appeal to "refrain from further acts of force in order to facilitate the process of peaceful settlement,"' 0 9 United States decisionmakers abandoned all hopes of peaceful settlement and decided to send in the Marines. It seems incredible that even at this late stage, peace was given only four hours! Apparently, the Secretary General was not even informed of the decision (made at 4:45 p.m.) to abandon attempts to reach a peaceful settlement or of the order mobilizing the Marines which left the Pentagon one hour later." 1 0 The President did meet with certain congressional leaders to tell them of his plan to land the Marines on Tang Island, about two hours after the Pentagon's order had been sent,".' but still there was no effort to inform the Secretary General. It is apparent that the Secretary of State was correct-the United States would not engage in "humiliating" negotiations.
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Cambodia was not the only victim of the premature decision by the Ford Administration to abandon any effort to reach a peaceful resolution of the dispute. The United States completely disregarded the request of Thailand, one of its last allies in Southeast Asia, to respect Thai sovereignty by refraining from the use of Thai air bases -action which led to a formal diplomatic protest by Thailand, domestic pressure on the Thai government, and the "summoning home" of the Thai Ambassador. Secretary Kissinger went even further and reprimanded Thailand for its refusal as an American ally, to "look with some sympathy at matters that concern the United States profoundly." ' " 3 Defending this threat to Thailand's political stability and affront to Thai sovereignty, the Secretary said: "[T]he assumption was that we were in an emergency situation [and on At one time during the turmoil, a New York Times editorial asked: "Did the White House ... exhaust all orderly diplomatic alternatives before moving in to recover the Mayaguez and crew by force? At some early date, the Administration should make available to Con-110. In fact, a letter from the Secretary General's office, in response to a question about United States contact with the Secretary General, states:
[E]xcept for the reference to Article 51 in Ambassador Scali's letter . . . there had been no other indication in advance from the United States to the Secretary-General that force would be used in this situation. Although the only public reference that the Secretary-General has made to this specific matter [was not specific], the Secretary-General has frequently stated his general conviction that the United Nations could often be more useful if a request was made at the beginning of a problem rather than at a later stage. Letter to author from Georg Hennig, Deputy Executive Ass't, Office of the Secretary General, July 11, 1975, at 2 (on file with the Yale Law Journal). R. ROWAN, supra note 9, at 174, alleges that the President did not turn to the U.N. Secretary General earlier because the new Cambodian regime had never communicated with the Secretary General before. Surely, however, this previous taciturnity cannot excuse the United States from at least making a bona fide attempt to communicate with the Cambodians, given the gravity of the crisis.
Ill. N.Y. has not yet seen all the messages, but their publication does not seem necessary in order to answer the newspaper's question.
C. The Use of Force
Article 2(4) of the United Nations Charter prohibits "the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations." In contrast, article 51 recognizes the inherent right of states to engage in necessary and proportionate measures of self-defense. 1 6 Many writers recognize a right of self-help for sanctioning violations of international law when other remedies are ineffective, the action is otherwise necessary and proportionate, and intended targets are not otherwise immune." 1 7 In this case, the Ford Administration has argued that armed force was necessary "to protect the lives of American citizens and property, including appropriate measures of self-defense under Article 51 of the United Nations Charter.""" If legal advisers had been contacted, however, it would have been known that the United States could not use force to protect the property of United States citizens." 9 The only possible argument-that armed force was necessary to protect American lives and was a proportionate response to a claimed Cambodian violation of international law-does not appear to be any more plausible. There was never any showing that the lives of the crew were in danger, nor were there any reasonable grounds for believing that they were; after all, the crew of the Panamanian vessel seized by Cambodia a few days previously had been released unharmed. Since United States citizens were part of that Panamanian crew, it would not seem reasonable for any United States decisionmaker to assume that the crew of the Mayaguez would be physically harmed.
It is true that no word had been received from the crew at the time the United States sent in the Marines, but all evidence points to the fact that the Administration knew that the crew had reached the Cambodian mainland.
1 20 Such information could not have led by itself to a rational fear that the crew was to be beheaded, even though some of the crew members expected that to be their fate. The Administration did not fear execution, but lengthy detention and negotiations; there was general concern that the crew would stay in Cambodia as long as the crew of the Pueblo had stayed in North Korea. 1 
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In reality, the transfer of the crew to the mainland meant that armed force could have been used to recover the ship, but that only an invasion of the mainland could have provided any hope of saving the crew had their lives genuinely been in danger. As Secretary Kissinger was reported to have stated, and would later deny having said, the lives of the crew "must unfortunately be a secondary consideration.'
22 Armed intervention by the United States surely presented a more objective threat to the safety of the crew than did the Khmer Rouge:
Senator Mike Mansfield asked why [the President] had ordered the bombing of the Kompong Som area, especially if some members of the crew were believed to be there .. . . The President conceded that some of the crew might have been onboard the boat that was permitted to reach the mainland. But he insisted that the order to bomb those specific mainland targets was necessary to prevent an attack . . . Coercion that is grossly in excess of what, in a particular context, may be reasonably required for conservation of values against a particular attack, or that is obviously irrelevant or unrelated to this purpose, itself constitutes an unlawful initiation of coercive or violent change. 124 120. See, e.g., N.Y. Times, May 16, 1975 , at 15, col. 1 (President Ford's letter to Congress); TiraE, May 26, 1975, at 13. Senator Goldwater declared in a speech in Atlanta on May 13 that some of the crew were "on shore" in Cambodia, and that he learned of this from the commander of the Pacific Fleet. Atlanta Const., May 14, 1975 , at 1, col. 5. 121. See N.Y. Times, May 17, 1975 id., May 16, 1975, at 14, col. 8; Wash. Post, May 17, 1975 Nevertheless, United States planes were not diverted from a 10:57 bombing run of Ream airport on the Cambodian mainland. At 11:14, the President knew for a certainty that the crew of the Mayaguez was safe. At 11:16, he ordered a halt to all offensive air strikes. Nonetheless, United States planes bombed an unused oil refinery on the mainland 35 minutes later, at 11:50 p.m. 27 These attacks raise serious issues, not only of the United States failure in communications, but also of the purpose which could have been served by air strikes against Ream airport and an unused oil refinery, once the White House had received the Cambodian radio message that the crew was being released and word from United States forces in the area that a vessel was approaching with white flags waving. The bombing of the Cambodian mainland and the landing of Marines on a Cambodian island were completely disproportionate responses to a dispute concerning the seizure of a merchant vessel and the detention of her crew. The most telling symbol of the degree to which the United States overreacted was the dropping of a 15,000-ton bomb-the largest conventional bomb in the United States arsenalon a small Cambodian island.
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The United States has an obligation to seek the peaceful settlement of disputes, including prompt and fair use of the United Nations machinery. The only two exceptions recognized by international law are, first, the necessary and proportionate use of self-help, when the United Nations machinery is inoperative, and, second, self-defense, as defined in article 51 of the United Nations Charter, when there is an actual or imminent attack. In this case, the response of the United States to the seizure of the Mayaguez was not only unnecessary to protect the lives of the Mayaguez crew; it actually endangered them. In addition, the American response was wholly disproportionate to the Cambodian action-an action that was, moreover, lawful. I must therefore conclude that the American attacks on Tang Island and the Cambodian mainland represented a use of force in violation of article 2(4) of the Charter for which, in this case, no valid defense exists under either of the two above exceptions. 1 2 9 IV. Implications for the Future
A. The Use of Legal Advisers
Professor Falk has written of the "dismissal of the relevance of international law" by the Ford Administration when it makes decisions on the use of force abroad or on intervention into the domestic affairs of other states.1 30 He has criticized Secretary Kissinger's fear of "legalistic" tendencies in the traditional foreign policy decisionmaking process, and President Ford's justification of United States actions taken to destabilize the Chilean government.' Falk's views, which appeared shortly before the Mayaguez incident, seem to have gone unheeded. As far as I know, there were no international lawyers present at the National Security Council meetings which considered the options available to the President and guided his decision. The handling of the Mayaguez incident was in sharp contrast to President Kennedy's handling of the Cuban missile crisis, in which international law had "an immensely important message to convey."' 132 Similarly, the practice was in contrast to President Nixon's use of international legal advice in his decision to interdict the flow of supplies and weapons to North Vietnam.
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President Ford's failure to consult and rely on international lawyers was apparent at every stage of the Mayaguez incident. First, his flat assertion that the seizure of the Mayaguez was an act of "piracy" was admitted to be incorrect by State Department lawyers the same day it was made. 3 4 As article 15 of the 1958 Convention on the High undercuts his thesis. In Brown, the Court recognized the right of the "sovereign" to abrogate the general rules of war conduct, but held that such sovereignty existed in the legislature, rather than in the executive, "which can pursue only the law as it is written." Id. at 128-29. Justice Story, although dissenting, agreed with this conception of the limited power of the executive to transgress established rules of war. Id. at 153.
In analyzing the scope of presidential power in this field, one must distinguish between executive authority to terminate a treaty (whether in conjunction with Congress or not), and executive power to breach a treaty obligation. Henkin's theory seems to be that because the President is involved in the creation and lawful termination of international treaties, he has the power to violate those treaties unilaterally. L. CRIsis 7, 100-01 (1974) . According to Chayes, law affected the decisional process during the Cuban missile crisis in at least three ways: "First, as a constraint on action; second, as the basis for justification or legitimation for action; and third, as providing organizational structures, procedures, and forums." Id. at 6-7. As an example of the third role, during the Cuban missile crisis the President and his advisers chose to engage in a "quarantine" action and to communicate this fact to the U.S.S.R. Thus, the Soviets were on notice of the type of action contemplated by the United States and of the legally relevant fact that a "blockade" or war action was not being attempted. The use of a more limited response, and its communication to the Soviets in legally significant terms, allowed each party to avoid excessive force and the dangers to world peace inherent in mistake and overreaction. Law and lawyers thus played roles in shaping the questions, providing advice as to options, shaping the actual decision, and communicating that decision to the Soviets and others, as well as offering post-decision justifications for the actions of the United States. 
Seas
13 5 makes clear, piracy consists of illegal acts of violence committed "on the high seas" for "private ends" by the crew of a "private ship"-not by a governmental vessel, for a governmental purpose, in claimed territorial waters. 13 6 Second, the President stated that the Mayaguez was seized in international waters, despite the fact that the United States knew Cambodia claimed a 12-mile territorial sea.1 37 Third, the President sought in part to justify the use of massive force as a measure to protect the property of American citizens, despite the fact that this rationale is no longer acceptable under international law. 3 8 Fourth, the Administration unpardonably delayed seeking the aid of the United Nations Secretary General. Fifth, Administration decisionmakers appear to have been wholly unaware of the substantial legal support for Cambodia's right to search vessels off its coast. And sixth, no Administration official appears to have considered the fundamental inconsistencies between the Administration's handling of the Mayaguez incident and its seizure of the Polish vessel Kalmar and the United States proposals at Caracas for strengthening peaceful settlement procedures.
B. A Precedent?
A final issue is the precedential value of the United States recovery of the Mayaguez. Secretary Kissinger's "limits beyond which the United States cannot be pushed" are still ill-defined, especially since the United States later chose not to challenge the capture by the People's Republic of China of a United States pilot within 12 miles of its shore. 39 
136.
Even if the United States had refused to recognize the Khmer Rouge government, it is well settled that acts of a de facto government (or a belligerent in a civil war context) are not to be considered acts of pirates. See, e.g Hopefully, the United States response to the Cambodian seizure of the Mayaguez will prove to be an exception to the customary means by which the United States seeks to resolve international disputes. Perhaps it will serve as a warning to the American people of the misuse or nonuse of international legal advice and to the international community of the sort of violent confrontations which can occur if the ongoing Law of the Sea Conference does not reach a useful consensus on several critical matters and develop adequate safeguards promptly.
I know of no better summary of the problems facing American foreign policy decisionmakers after the Mayaguez incident than an excerpt from a Washington newspaper editorial: "American honor is being tested. But so, after Vietnam, is American common sense."'
